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Genocide and Crimes against
Humanity

The criminalization of genocide was legally codified
through the Convention on the Prevention and
Punishment of the Crime of Genocide (“Genocide
Convention”), as adopted by the United Nations
General Assembly in 1948." The Convention
provides a thorough definition of genocide as

“any of the following acts committed with
intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such: (a)
Killing members of the group; (b) Causing
serious bodily or mental harm to members
of the group; (c) Deliberately inflicting on the
group conditions of life calculated to bring
about its physical destruction in whole or
in part; (d) Imposing measures intended to
prevent births within the group; (e) Forcibly
transferring children of the group to another
group.” 2

Meanwhile, in a number of international treaties
throughout different periods, there are differences
in the definitions of crimes against humanity.
The earliest definition used in trials took place
in the Nuremberg and Tokyo ad hoc trials after
the Second World War, but the first permanent
court for international crimes did not exist until
the Rome Statute successfully established
the International Criminal Court. Describing
them as “the most serious crimes of concern
of international community as a whole”,®* the
Rome Statute provides the most comprehensive
definition of crimes against humanity, together
with crimes of genocide, aggression, and war

crimes, to date.* Although they may seem similar,
genocide and crimes against humanity are two
different crimes. Crimes against humanity are
the systematic, mass Kkillings of a very large
number of individuals. Genocide, on the other
hand, has a different focus — not on the killing
of individuals, but on the destruction of groups,
also comprising of individuals. Nonetheless,
both genocide and crimes against humanity are
jus cogens: peremptory norms in the highest
hierarchical position, compared to all other norms
and principles.

Recently, there have been strong allegations
from the international community that Myanmar
has been committing crimes against humanity
on the Rohingyas. Troops in Myanmar have
allegedly committed crimes against humanity by
killing thousands of people and the OHCHR, as
well as NGOs such as Human Rights Watch®
and Amnesty International®, have continually
concluded that events in Myanmar strongly lead
up to the act of crimes against humanity by the
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Burmese government. In the earlier uproars, many
would even categorise the distressing events in
Myanmar as ethnic cleansing,” which was later
also supported in September 2017 by the United
Nations High Commissioner for Human Rights,
Zeid Ra’ad al-Hussein, saying that what happened
to the Rohingyas at that time in Myanmar “seems a
textbook example of ethnic cleansing.”® However,
the situation in Myanmar seems to only have
gotten worse in time: al-Hussein more recently
made a statement indicating that elements of
genocide may be present in the Rohingya crisis®.

Meanwhile, International NGOs have voiced their
concerns and urged preliminary investigations on
alleged crimes against humanity in the Philippines.
President of the Philippines Rodrigo Duterte, along
with some high-level government officials, have on
many times openly advocated for a war on drugs
which have left many killed extrajudicially..

The ASEAN Approach

The ASEAN Charter embodies a list of principles
all member states must commit to uphold and
act accordingly, with two of them being “respect
for fundamental freedoms, the promotion and
protection of human rights, and the promotion
of social justice” and “upholding the United
Nations Charter and international law, including
international humanitarian law, subscribed to by
ASEAN Member States”.’”® The ASEAN Charter
as the constituent document of the organisation
does not yet regulate how its member states
shall implement the said principles, especially on
preventing and ending grave violations of human
rights such as genocide and crimes against
humanity, and as a regional grouping with legal
personality, ASEAN should take a firm position on
where it stands when it comes to crimes against
humanity perpetrated or committed by its member
state(s). The European Union, for example, has
developed a set of rules for its member states on
issues of genocide and crimes against humanity,
such as the decision on the investigation and
prosecution of crimes of genocide, crimes against
humanity, and war crimes,'" as well as the decision
setting up a European network of contact points in
respect of persons responsible for such crimes.?

Coordination between EU member states’ national
law enforcement units is constantly emphasised
in the decisions, and considering the binding
nature of European Council decisions, the regional
organisation has shown some strong efforts to
bring all member states together and put an end
to the most serious crimes of concern to the
international community as a whole.

This practice, however, has not yet been seen in
ASEAN, as there are no forms of agreements or
even consensus by its member states on such
issue to date. One may argue that the ASEAN
Intergovernmental Commission on Human Rights
(AICHR) has the capacity for the job in concern.
AICHR itself was established in 2009 as mandated
by the ASEAN Charter, stating that “[ijn conformity
with the purposes and principles of the ASEAN
Charter relating to the promotion and protection of
human rights and fundamental freedoms, ASEAN
shall establish an ASEAN human rights body.”'®
Nonetheless, since the time of its establishment,
AICHR has encountered many challenges in
protecting human rights. For instance, the ASEAN
Human Rights Declaration was initially planned by
AICHR to become a “landmark political document
in terms of human rights in the region, reflecting
the aspirations of the people of ASEAN”, that “will
set the landscape for human rights cooperation
in the South East Asia region”.* However, it is
seriously questionable how the Declaration fails
to at least mention either genocide, war crimes,
ethnic cleansing, or crimes against humanity, and
to date, there has not been any other document
issued by AICHR discussing those matters either.
This may be partially due to the limited functions
mandated to the Commission and how it is also
restrained by ASEAN’s so-called ‘golden rule’
of non-interference in doing its job. The rule has
always been fundamental to the very existence
of ASEAN as a regional grouping, and the history
of AICHR also shows how the Commission was
actually designed and shaped to fit the existing
non-interference mould.

It also then becomes problematic when ASEAN
Summitsaresomehowdesignedforhigh-levelofficers
and are packed with ceremonial events, resulting in
little effective time to discuss complicated issues such
as allegations of certain member states committing
crimes against humanity. Hopes continue to subside

as the last two ASEAN Summits in the Philippines
failed to address the issues of the Rohingya and
Duterte’s war on drugs. Playing host to the Summits,
the Philippines strongly rejected any mention of its
much-criticized anti-drugs operations, albeit having
been repeatedly accused of committing extrajudicial
kilings.”® Among the extensive discussion agenda
throughout the short gathering of Southeast Asian’s
highest officials, meaningful talks on human rights
violation happening in the region also failed to make
the cut. It is, indeed, a pity — as the highest forum
of ASEAN being the ASEAN Summit is designed to
decide upon any “case of a serious breach of the
Charter or noncompliance”.'® Nevertheless, one
cannot simply rely on the Summits alone. Both
theoretically and in practice, the currently available
mechanism suggests that rather than going through
a clear procedure of legal proceedings, a state’s
alleged situation of serious breach will be brought to
a series of dialogues with slow deliberation process,
with high possibilities of such state invoking non-
interference or other political hindrances.

As much as the responsibility of protecting people
lies within the hands of their own governments,
when a state fails to do so, it is expected that the
international community shall help — not with the
intention to jump in and disturb state sovereignty,
but rather to ensure that no human beings are
being deprived of their fundamental human rights.
International law recognises that the obligation to
protect people from genocide and crimes against
humanity is erga omnes — a Latin term for ‘towards
all’, suggesting the obligations owed by states to
the international community as a whole. One way
to indirectly invoke state responsibility is through
upholding the commitment of Responsibility
to Protect (R2P). Responsibility to Protect, an
international consensus made in 2005 during the
UN World Summit, showcases the commitment
that “[e]ach individual state has the responsibility
to protect its populations from genocide, war
crimes, ethnic cleansing and crimes against
humanity”.’” The Resolution also documented
the commitment of the international community
to “use appropriate diplomatic, humanitarian
and other peaceful means [...] to help protect
populations from genocide, war crimes, ethnic
cleansing and crimes against humanity” and to
“take collective action [...] should peaceful means

be inadequate and national authorities manifestly
fail to protect their populations from genocide,
war crimes, ethnic cleansing and crimes against
humanity”®

Despite the said commitments made and
the evident faux pas of states to protect their
population, Southeast Asia has not seen a
significant collective movement in pushing
problematic states to refrain from conducting
further crimes, let alone to be held responsible
for them. Indeed, individual states are making
positive movements on their own, such as
Indonesia with its diplomatic approaches to
Myanmar,'® and these acts deserve appreciation
as they show initiatives to putting a stop to the
tragedies. However, if seen as a grouping, the
acts seem to have served little to no meaningful
effect to states committing the crimes. The
silence of ASEAN member states as a grouping
on issues of genocide and crimes against
humanity is, to say the least, disappointing. The
failure of certain countries to resolve crimes
against humanity on their own is highly likely to
affect their implementation of protecting their
citizens through the law. Among the ten member
states of ASEAN, only two have ratified the Rome
Statute: Cambodia and the Philippines, but the
implementation in both countries are perhaps not
necessarily exemplary.

Before acceding to the Rome Statute in 2011, the
Philippines already had a basic national framework:
Republic Act Number 9851 (“RA 9851”), known as
the Philippine Act on Crimes against International
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Humanitarian Law, Genocide, and Other Crimes
against Humanity. The law is not without issues:
Section 9(a) of RA 9851 fails to comply with the
Rome Statute in putting an end to immunity of
heads of state in cases of genocide and crimes
against humanity. The exception provided for in
Section 9(a) seeks to protect a reigning president
from any suits during their tenure. It is regrettably
contrary to Article 27(2) of the Rome Statute
stating that “immunities or special procedural
rules which may attach to the official capacity of
a person, whether under national or international
law, shall not bar the Court from exercising
its jurisdiction over such a person.” Through
this rule, the said war on drugs has seen the
Philippines brought to the International Criminal
Court (ICC), although only to see an insignificant
result. A self-confessed Davao Death Squad
hitman Edgar Matobato, represented by his
lawyer Jude Sabio, filed a complaint before
the ICC reporting Duterte for the alleged ‘mass
murder’. The preliminary investigations are
underway but Duterte is reported to have been
dropped from the respondents list,?° although
rather interestingly, international law recourse
does not stop there. Pushing aside all the
allegations of holding Duterte responsible, heads
of state can — and in fact shall be — held liable
for any crime against humanity committed within
their own territories. Through a statement made
on a genocide case judgment, the International
Court of Justice (ICJ) confirmed that “according
to international law, there is no doubt that every
Head of State is presumed to be able to act on
behalf of the State in its international relations”.?!
The principle of complementarity embodied in the
Rome Statute, nonetheless, require applicants to
have exhausted effective national remedies before
bringing a case upon the ICC. It means that in
investigating, prosecuting, and trying cases falling
under the Rome Statute, national jurisdictions of
state parties to the Rome Statute have prevalence
over the ICC - as long as the proceedings are
done in an impartial, honest, and good faith
manner. If a state fails to do so, the ICC then has
the opportunity to step in.

On the other hand, Cambodia incorporates rules
on genocide and crimes against humanity into
its Criminal Code,?? specifically in Articles 183 to

192.22 The definitions provided in the articles are
in line with how they are defined in the Genocide
Convention as well as the Rome Statute, and
the Criminal Code makes it clear that there will
be no impunity for serious offences in relation to
international humanitarian law, as Article 8 states
that “the provisions of this Code may not constitute
a condition for denial of justice for the victims of
serious offences provided in a separate law in
relation to violation of international humanitarian
law, international practices, or international
conventions recognized by the Kingdom of
Cambodia.” However, Cambodia only has a court
to deal with 1970s crimes.?*

Attempts to codify genocide and crimes against
humanity in non-state parties to Rome Statute
are regrettably bleak. A valid example can be
seen in Indonesia, where the drafted revision of
its Criminal Code appears to be lenient on crimes
against humanity. Many have addressed their
criticisms towards the most recent amendment
draft of the Criminal Code, in which genocide
and crimes against humanity have different
definitions with the ones in the Rome Statute -
which Indonesia has not acceded to — and how
perpetrators of such extraordinary crimes can
probably be granted pardons.?® In light of these
possibilities, it becomes clear that incorporating
rules on extraordinary crimes in a criminal code
can easily be problematical. There are reasons
why extraordinary crimes are categorised as so,
and to not distinguish them from more ordinary
crimes could degrade the gravity of the crimes
themselves and their aftermaths. In Myanmar,
particularly on the Rohingya issue, things might
become significantly harder to resolve. Myanmar
has not ratified the Rome Statute, therefore a trial
on Rohingya events can only be made possible
through the United Nations Security Council’s
referral — a political move that very understandably
only invites more scepticism into the long road of
resolving the crimes. Realistically, as Myanmar
draws closer to China, the emerging power in
UNSC will continue to veto any effort to bring Aung
San Suu Kyi and her top general to The Hague, as
it has done before.?®

However, not ratifying or acceding to certain
treaties does not automatically release ASEAN

member states from some of the obligations.
The ICJ declares that “[a] State which is not yet
party to the Convention when acts of genocide
take place might well be in breach of its obligation
under customary international law to prevent those
acts from occurring”.?” The existence of formally
codified national laws, therefore, is not of the
essence, and neither is the status of ratification/
accession to Rome Statute or any reason states
may take cover behind. As genocide and crimes
against humanity are included in the non-
exhaustive list of jus cogens, the responsibility
of states to prevent and act upon genocide and
crimes against humanity still exists, if not stronger
than ever.

Policy Recommendations

First, there needs to be a stronger implementation
and compliance mechanism, particularly on
human rights issues. As far as the ASEAN Charter
enables, realistically the ASEAN Summit can only
do so much in such a limited amount of time with
all formalities ruled out. However, one must keep in
mind that genocide and crimes against humanity
are extraordinary crimes under international law,
and must not be treated equally with other types
of more ordinary ones. ASEAN shall possibly
consider an exception to the non-interference
principle in putting an end to gross violations of
human rights.

Second, ASEAN member states must adhere to
their commitment of taking the responsibility to
protect as well as to prevent genocide and crimes
against humanity that works in line with ASEAN
Way - shall it still be seen effective in regards to
responding to grave violations of human rights.
Although prohibition of genocide as well as
crimes against humanity are jus cogens norms,
the non-derogability of preventing of such crimes
is somehow still debatable. The non-interference
card then becomes a convenient move to be
played by states, therefore the difficulties to
take serious actions upon them are inevitable.
Considering that no legally binding mechanism
exists in the organisational level of ASEAN, key
players in preventing such crimes from happening

are, indeed, member states — both individually
and collectively, as there has been calls by the
international community for Southeast Asia to
build either bilateral or multilateral cooperation
for working towards the resolution of human
rights issues. The participation of all levels — from
diplomats, NGOs, to civil society — are equally
essential.

Last but most definitely not least, ASEAN member
states should work together in ensuring that
victims of genocide and crimes against humanity
are properly and adequately remedied. In almost
all cases, the victims are not just simply the
deceased — but the families, friends, relatives, and
the distressed groups are also the ones who have
to borne the loss of their beloved and struggle to
cope with long years of the aftermath. As much as
the responsibility of a perpetrator shall be invoked,
the needs of remedies for the victims should not
be forgotten or pushed aside.
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